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DELIVERED EBYHKAPADIA, J.KAPADIA, J.

The width and amplitude of the right to equabpportunity in public employment, in the context ofeservation,
broadly falls for consideration in these wiietitions under Article 32 of the Constitutior

ACTS IN WRIT PEHDN (CIVIL) NO.61 OF 2002:

The facts in the above writ petition, which is tHead petition, are as follows.Petitioners have invoked Article 32 of
the Constitution for a writ in the nature of certiorari to quastme Constitution (Eightyrifth Amendment] Act, 2001
inserting Article 16(4A) of the Constitution retrospectivelsom 17.6.1995 providing reservation in promotion with
consequential seniority as being unconstitutional amlative of the basic structure. According to thpetitioners,
the impugned amendment reverses thaecisions of this Court in the case of Union of India atiters v. Virpal Singh
Chauhan and others , Ajingh Januja and others v. State of Punjab atiters (Ajit Singth), Ajit Singh and others (Il)
v. Stae of Punjab and others , Ajit Singh and oth€tB) v. State of Punjab and others , Indra Sawhaey others v.
Union of India , and M. GBadappanavar and another v. State of Karnatakad others . Petitioners say that the
Parliament hasappropriaged the judicial power to itself and has acted an appellate authority by reversing the
judicial pronouncements of this Court by the use of powerahendment as done by the impugned amendment and
is, therefore, violative of the basic structure oféhConstitution. The said amendment is, thereforegnstitutionally
invalid and is liable to be set asidePetitioners have further pleaded that the amendment alseeks to alter the
fundamental right of equality which ipart of the basic structuref the Constitution. Petitioners say that the equality
in the context of Article 16(1) connotes "accelerated promotion” so as not taclude consequential seniority.
Petitioners say that byattaching consequential seniority to the acceleratgoomotion, the impugned amendment
violates equality in Article 14 read with Article 16(1). Petitioners further s#lyat by providing reservation in the
matter of promotion with consequential seniority, there is impairment efficiency. Petitioners say than the case of
Indra Sawhney5 decided on 16.11.1992, this Court has hblat under Article 16(4), reservation to the backward
classes is permissible only at the time of initiatruitment and not in promotion. Petitioners say thabntrary to the
said judgment delivered on 16.11.199%he Parliament enacted the Constitution (Sever®gventh Amendment) Act,
1995. By the saidamendment, Article 16(4A) was inserted, whiateintroduced reservation in promotion. The
Constitution (SeventySeventhAmendment) Act, 1995 is alsohallenged by some of the petitioners. Petitioners say
that if accelerated seniority is given to the rosfguint promotees, the consequences would be disastrousroster-
point promotee in the graduate stream woulteach the 4th level by the time he attains the age of ¢#&ars. At the
age of 49, he would reach the highest levahd stay there for nine years. On the other hand, tgeneral merit
promotee would reach the 3rd level out of I@vels at the age of 56na by the time, he gets eligibilityo the 4th level,
he would have retired from servicePetitioners say that the consequences of the impugr&sth Amendment which
provides for reservation inpromotion, with consequential seniority, would result ireverse discrimination in the
percentage of representatiorf the reserved category officers in the higher cadre.

BROAD ISSUES IN WRIT PETITION No.527 OF 2002:



The broad issues that arise for determination in these relate to the:
1. Validity

2. Interpretation

3. Implementation

of (i) the Constitution (Sevent$eventh Amendment) Act995, the Constitution (Eightiyirst Amendment) Act2000,
the Constitution (Eightsecond Amendment) Act2000, and the Constitution (EighBifth Amendment) Act, 200,
and, (ii) Action taken in pursuance therewahich seek to reverse decisions of the Supreme Courhéiters relating to
promotion and their application witthretrospective effect.

ARGUMENTS:
The substance of the arguments advanced on bebéthe petitioners briefly is as follows:

Equality is a part of the basic structure andsiimpossibl@o conceive of the Constitutiowithout equalityas
one of its central components. That, equalitythe basic feature referred to in the preamble ¢ar Constitution.
Petitioners further submit that Article 16 ismtegral to equality; that, Article 16 has to be read wifticle 14 and with
several Articles in PatV. According tothe petitioners, the Constitution places amportant significanceon public
employment and the rulef equality, inasmuch as, a specific guaranteayiigen underArticle 16 protecting equality
principles inpublic employment In this connection, reliance is alptaced onthe provisions of Part XIV to show that
the Constitutionmakers had given importance fmublic employmenby making a special provision in the foohPart
XIV providing certain rights and protection tiee office holders in the services of the Union and the StateShese
provisions are Aicles 309, 311, 315, 31817 and318 to 323. Special provisions have also baade inArticle 323A,
which permits establishment dfibunals asspecial and adjudicatory mechanism. Thatticle 335recognizes the
importance of efficiencyin administration and the various provisions athe Constiution indicate that public
employment was ands eventoday of central concern to the Constitution. isturgedthat equality in matters of public
employment cannobe considered as merely an abstraoncept. Petitioners say that over the years, this Coliais
delivered many decisiondaying down that principles2 ¥ W S ljand! 'dffifimateve action' are the pillars ajur
Constitution These judgments also providenclusions basedn princides which gave meaning to equaltipth asan
individual right and as group expectations.slsubmittedthat clause (4) of Article 16 is an instarafehe classification
implicit and permitted by Article 16Jlandthat this view of equality did nodlilute the importanceof Article 16(1) or
Article 16(2) butmerely treatedArticle 16(4) as an instance of the classificatitirat this relationship of sufzlauses
within Article 16is notan invitation for reverse discrimination and thatqualityof opportunity cannot be overruled by
affirmative action It is submitted that "equality in employmenttonsists of equality of opportunity [Article 16(1)],
anti- discrimination [Article 16(2)], special classificatidArticle 16(3)], affirmative aabn [Article 16(4)] whichdoes
not obliterate equality but which stands forclassification within equality], and lastly, efficiendprticle 335]. As
regards the words 'nothing ith K A & ih Atficlé T5{4)Sifis urged that theseords cannowipe out Article 16(1) and,
therefore, they havea limitedmeaning. It is urged that the said wordiso occurin Articles 16(4A) and 16(4B). It is
urged that equality in the Constitution conceives the individual rigbtbe treated fairly without disémination in the
matter of equality of opportunity. It also conceives of affirmatiaetion in Article 15(4) and Article 16(4). It enables
classification as a basis for enabling preferences abenefits for specific beneficiary groups and that neithe
classification nor affirmative action can obliterate thiedividual right to equal opportunity. Therefore, laalance has
to be evolved to promote equal opportunitiewhile protecting individual rights. It is urged that as smlividual right
in Atticle 16(1), enforceability is providetbr whereas "group expectation” in Article 16(4) is nofundamental right
but it is an enabling power which isot coupled with duty. It is submitted that if thetructural balance of equality in
the light ofthe efficiency is disturbed and if the individual right is encroachegon by excessive support for group
expectations, itwould amount to reverse discrimination.

On the question of power of amendment, it isubmitted that the limited power of amendemt cannot
become an unlimited one. A limited amendment power @ne of the basic features of our Constitution and,
therefore, limits on that power cannot be destroyedPetitioners submit that Parliament cannot under ArticB68
expand its amendingower so as to acquire for itselthe right to abrogate the Constitution and if the width dhe
amendment invites abrogation of the basic structuthen such amendment must fail. Reliance is placedthis
connection on the judgment in Minerva Millsd. and others v. Union of India and others .



On the question of balancing of fundamental rights-Agis directive principles, it is submitted that directive
principles cannot be used to undermine the basgtructure principles underlying fundamt rights including
principles of equality, fundamental freedomsgdue process, religious freedom and judicial enforceme@n the
qguestion of balancing and structuring afquality in employment, it is urged that quotas asubject to quantitative
limits and qualitative exclusionsthat, there is a distinction between quota limits (exampl&% to SCs) and ceiling
limits/maximum permissiblereservation limits (example 50%) which comes under tategory of quantitative limits.
However, quotas arelso subject to qualitative exclusions like creamy layer. Itiged that in numerous judgments
and in particular in Indra Sawhney5, M.G. Badaappanavar6, Ajit Siriti)8, the equality of opportunity in public
employment isclarified in order to strature and balance Articles 16(and 16(4).

In answer to the respondents' contentions thatrticles 16(4A) and 16(4B) and the changes to Article &5
merely enabling provisions and that in a given case¢hié exercise undertaken by the appropriat@w@rnment is
found to be arbitrary, this Court will set it right, it iontended that ingressing the basic structure is a penvggation
of the Constitution. In this connection, it ialleged that the basis for impugned amendments isdweerrule pdicial
decisions based on holistiinterpretation of the Constitution and its basic valuespncepts and structure. In this
connection, it is urgedhat the 77th Amendment introducing Article 16(4A) htse effect of nullifying the decision in
the case of Indra Sawhneyb5; that, the 81st Amendment introducing Artidé(4B) has been brought in to nullify the
effect of the decision in R.K. Sabharwal & Others v. Statéohjab and others , in which it has been held that carry
forward vacancies cannde filled exceeding 50% of thposts. Petitioners say that similarly the Constituti¢Bighty
Second Amendment) Act, 2000 introducing tpeoviso to Article 335 has been introduced to nullify tie&ect of the
decision in the case of Indra Sawhneytd a host of other cases, which emphasize the importancer@intaining
efficiency in administration. It is submittedhat, the 85th Amendment adding the words ‘witlconsequential
seniority" in Article 16(4A) has been mattenullify the decision iijit Singh (I1)3.

Accordingly it is urged that the impugnedamendments are violative of the basic structure and the
fundamental values of the Constitution articulated in thpgeamble and encapsulated in Articles 14, 16 and th@t,
they violate tke fundamental postulates of equality,justice, rule of law and secularism as enshrined in the
Constitution and that they violate the fundamental roté the Supreme Court as interpreter of the Constitutiomhat,
the impugned amendments create amntrammelled, unrestrained and unconstitutional reginué reservations which
destroys the judicial power andvhich undermines the efficacy of judicial review whichais integral part of rule of
law. It is argued that, Articlesl4 and 16 have to be readith Article 335 as originallypromulgated; that, the
impugned amendments invade thewin principles of efficiency, merit and the morale gjublic services and the
foundation of good governance. Iis urged vehemently that the impugned amendmentgpen the floodgates of
disunity, disharmony andlisintegration.

On behalf of the respondents, following argumentgere advanced. The power of amendment under Article
368 is a 'constituent’ power and not a ‘constitutegpower’; that, that there are noniplied limitations on the
constituent power under Article 368; that, the powemder Article 368 has to keep the Constitution in repas and
when it becomes necessary and thereby protectd preserve the basic structure. In such procesamendmern, if it
destroys the basic feature of th€onstitution, the amendment will be unconstitutionalConstitution, according to the
respondents, is not merelyhat it says. It is what the last interpretation of threlevant provision of the Constitution
given by the Supreme Court which prevails as a law. Tingerpretation placed on the Constitution by the Court
becomes part of the Constitution and, therefore, itapen to amendment under Article 368. An interpretatiptaced
by the Court on anynpvision of the Constitutiongets inbuilt in the provisions interpreted. Such articlee capable
of amendment under Article 368. Suathange of the law so declared by the Supreme Court mall merely for that
reason alone violate the basistructure of the Constitution or amount to usurpation gtidicial power. This is how
Constitution becomesdynamic. Law has to change. It requires amendmentgte Constitution according to the
needs of time andneeds of society. It is an ongoing proceggudicial and constituent powers, both contributing to
change of lawwith the final say in the judiciary to pronounce on thalidity of such change of law effected by the
constituent power by examining whether such amendments violdte basic strature of the Constitution. On every
occasion when a constitutional matter comes before t@eurt, the meaning of the provisions of the Constitutiwill
call for interpretation, but every interpretation of theArticle does not become a basic featurethe Constitution.
That, there are no implied limitations othe power of the Parliament under Article 368 whenskeks to amend the
Constitution. However, aramendment will be invalid, if it interferes with oundermines the basic structure. The
validity of the amendment is not to be decided on the touchstone/siticle 13 but only on the basis of violation of the
basic features of the Constitution.



It is further submitted that amendments for givingffect to the directive principles canhoffend the basic
structure of the Constitution. On the contrary, themendments which may abrogate individual rights bwhich
promote Constitutional ideal of ‘justice, sociabconomic and political' and the ideal of 'equality of statum'e not
liable to be struck down under Article 14 @érticle 16(1) and consequently, such amendments cannolate the basic
structure of the Constitution. That, themendments to the Constitution which are aimed atmoving social and
economic disparities canot offend the basic structure. It is urged that the concepts flowingm the preamble to the
Constitution constitute thebasic structure; that, basic structure is not found irparticular Article of the Constitution;
and except the fundamental rght to live in Article 21 read with Articld4, no particular Article in Pattl is a basic
feature. Therefore, it is submitted that equality mentioned ixrticles 14 and 16 is not to be equated to the equality
which is a basic feature of the Constion.

It is submitted that the principle of balancing efghts of the general category and reserved categorythie
context of Article 16 has no nexus to the basature of the Constitution. It is submitted that basieature consists
of constiutional axioms likeconstitutional supremacy, and democratic form gbvernment, secularism, separation of
powers etc.

Respondents contend that Article 16(4) is a parttioé Constitution as originally enacted. The exercisahaf
power by the delegi under Article 16(4) will overridérticle 16(1). It is not by virtue of the power of thaelegate,
but it is by virtue of constituent power itseliaving authorized such exercise by the delegate unéldicle 16(4), that
article 16(1) shall standverruled. The only limitation on the power of delegate is that it shouldct within four
corners of Article 16(4), namely, backwacthsses, which in the opinion of the State are mgequately represented in
public employment. If thiscondition precedent is satisfied, a reservation walerride Article 16(1) on account of the
words 'nothing inthis Article shall prevent the State'. It is urged thatisprudence relating to public services do not
constitute basic feature of the ConstitutiorThat, the right to consideration for promotion in service mattersngt a
basic feature.

It is lastly submitted that Articles 16(4A) and 16(4B only enabling provisions; that, the constitutionality of
the enabling power in Articles 16(4A) and 4BJ is not to be tested with reference to the exercise of the power or
manner of exercise of such power and that the impugnathendments have maintained the structure of Articles
16(1) to 16(4) intact. In this connection, it is submittddat the impugned amendments have retainegservations at
the recruitment level inconformity withthe judgment in Indra Sawhney5, which has confinAdicle 16(4) only to
initial appointments; that Articlel6(4A) is a special provision which provides ifeservdion for promotion only to SCs
and STs. It isurged that if SCs/STs and OBCs are lumped togetldBCs will take away all the vacancies and,
therefore, Article 16(4A) has been inserted as a special provisiohhat, in Indra Sawhney5, the focus was on
Backward Classes and not on SCs/STs and, therefore, there wadalancing of rights of three groups, namely,
general category, other backward classes and schedulembtes/scheduled tribes. It is, therefore, contended that
under Article 16(4A), reseation is limited. It is not tathe extent of 50% but it is restricted only to SCs and @md,
therefore, the "risk element” pointed out in IndreéSawhney5 stands reduced. To carve out SCs/STsnaake a
separate classification is not only constitunal, but it is a constitutional obligation to do so under Articl6. That,
Article 16(4) is an overriding provision ovéirticle 16(1) and if Article 16(4) cannot be said tonstitute reverse
discrimination then Article 16(4A) alstannot constute reverse discrimination.

It is next submitted that this Court has taken cavéthe interests of the general category by placingeiling
on fillingup of vacancies only to a maximum &0% for reservation. The said 50% permitted by t@isurtcan be
reserved in such manner as the appropriatéovernment may deem fit. It is urged that if it is valid toake
reservation at higher levels by direct recruitment, é&an also be done for promotion after taking into accoutite
mandate of Article335.

It is next submitted that the amendment made byrticle 16(4B) makes an exception to 50% cedlimit
imposed by Indra Sawhney5, by providing that tecancies of previous years will not be considered wfita current
year's vacancies. In thi®nnection, it wasurged that Article 16(4B) applies to reservations undhgticle 16(4) and,
therefore, if reservation is found to be&vithin reasonable limits, the Court would uphold suobservations depending
upon the facts of the case and ifesavation suffers from excessiveness, it may hevalidated. Therefore, the
enabling power under Articld6(4B) cannot be rendered invalid.

For the above reasons, respondents submit thdhere is no infirmity in the impugned constitutional
amendments



KEY ISSUE:

It is not necessary for us to deal with the aboseguments serially. The arguments are dealt with byirughe
following paragraphs subjestise. The key issue, which arises for determination in tbése is whether by virtue of
the impugned constitutional amendments, the power of the Parliameistso enlarged so as to obliterate any or all of
the constitutional limitations and requirements?

STANDARDS OF JUDICIAL REVIEE®RETITUTIONAL AMENDMENTS:

Constitution is not anghermal legal documenembodying a set of legal rules for the passing hourselis out
principles for an expanding future and iistended to endure for ages to come and consequentlyb® adapted to the
various crisis of human affairsTherefore, gourposive rather than a strict literapproach to the interpretation should
be adopted. AConstitutional provision must be construed not inrarrow and constricted sense but in a wide and
liberal manner so as to anticipate and take account of chiaggconditions and purposes so that constitutional
provision does not get fossilized but remains flexible enoughtieet the newly emerging problems and challenges.

This principle of interpretation is particularhapposite to the interpretation of dndamental rights. It isa
fallacy to regard fundamental rights as a gift from tf8tate to its citizens. Individuals possess basic humights
independently of any constitution by reason obasic fact that they are members of the human raceThe®
fundamental rights are important as they possesstrinsic value. Pastil of the Constitution does notconfer
fundamental rights. It confirms their existen@nd gives them protection. Its purpose is to withdraertain subjects
from the area ofpolitical controversy toplace them beyond the reach of majorities and officialsd to establish them
as legal principles to be applied liie courts. Every right has a content. Evéoyndational value is put in Patil as
fundamental right as it has intrinsic value. The converse does not apply.right becomes a fundamental right
because it hasfoundational value. Apart from the principles, one halso to see the structure of the Article in which
the fundamental value is incorporated. ®adamental right isa limitation on the power of the State. A Constitution,
and in particular that of it which protects and whi@ntrenches fundamental rights and freedoms to whichfsons
in the State are to be entitled is to be givengenerousand purposive construction. In the case 8tkal Papers (P)
Ltd. & Others v. Union of India andthers this Court has held that while considering timature and content of
fundamental rights, the Courtust not be too astute to interpret the languagn a literal sense so as to whittle them
down. The Court mustinterpret the Constitution in a manner which wouldnable the citizens to enjoy the rights
guaranteed by it inthe fullest measure. An instance of literal and narroverpretation of avital fundamental right in
the Indian Constitution is the early decision of the Supreme Coimrtthe case of A.K. Gopalan v. State of Madras .
Article 21 of the Constitution provides that no persoshall be deprived of his life and personal libertycept
according to procedure established by law. The Supr&oert by a majority held that 'procedure established layv'
means any procedure established by law madethg Parliament or the legislatures of the State. T&epreme Court
refused to iriuse the procedure with principles of natural justice. It concentrated solely updhe existence of
enacted law. After three decades, tHeupreme Court overruled its previous decision in AGldpalan10 and held in its
landmark judgment inManeka Gadhi v. Union of India and another thahe procedure contemplated by Article 21
must answerthe test of reasonableness. The Court further held titfa¢ procedure should also be in conformity with
the principles of natural justice. This example igegito demonstrate an instance of expansive interpretation of a
fundamental right. The expression 'life’ in Article 21 doex connote merely physical or animal existence. Tyt
to life includes right to live with human dignity.This Court hagn numerous cases deduced fundamentfdatures
which are not specifically mentioned in P#lit on the principle that certain unarticulated rights arienplicit in the
enumerated guarantees. For examplé&eedom of information has been held to be ingil in the guarantee of
freedom of speech and expression. In Indid| recently, there is no legislation securing freedom wifformation.
However, this Court by a liberainterpretation deduced the right to know and right taccess information othe
reasoning that the concept ofn open government is the direct result from the right kmow which is implicit in the
right of free speech andexpression guaranteed under Article 19(1)(aJhe important point to be noted is that the
content of aright is defined by the Courts. The final word on tkeentent of the right is of this Court. Therefore,
constitutional adjudication plays a very important role this exercise. The nature of constitutional adjudicatibas
been a subject matter ofeveral debates. At onextreme, it is argued that judicial review of legislati@mould be
confined to the language of the constitutioand its original intent. At the other end, neimterpretivism asserts that
the way and indeterminatenature ofthe constitutional text permits a variety o$tandards and values. Others claim
that the purpose ofa Bill of Rights is to protect the process of decisiaking.



The question which arises before us is regardingture of the standards of judiciabview required to be
applied in judging the validity of the constitutionaimnendments in the context of the doctrine of bastructure. The
concept of a basic structure givingoherence and durability to a Constitution has a certamtrinsic force. This
doctrine has essentially developedrom the German Constitution. This development is themergence of the
constitutional principles in their owmight. It is not based on literal wordings.

In S.R. Bommai & Others etc. v. Union of In&iaOthers etc. , the basic structure concept wassorted to
although no question of constitutionahmendment was involved in that case. But this Cobeld that policies of a
State Government directed againsin element of the basic structure of the Cangion would be a valid ground for
the exercise of the centrabower under Article 356, that is, imposition of tieresident's rule. In that case, secularism
was held to bean essential feature of the Constitution and part of i@sic structure. Atate Government may be
dismissed not because it violates any particular provision of tHeonstitution but because it acts against a vital
principle enacting and giving coherence to a number of particytaovisions, example: Articles 14, 15 and 25.S.R.
Bommail2, the Court clearly based its conclusion notsach on violation of particular constitutional provisidout
on this generalized ground i.e. evidence of a pattefraction directed against the principle of secularisfiherefore,
it is important to note that the recognition of &éasic structure in the context of amendment provides msight that
there are, beyond the words of particulgsrovisions, systematic principles underlying andnnecting the provisions
of the Constitution.These principles give coherence to the Constitution and makeaih organic whole. These
principles are part ofConstitutional law even if they are not expressly statedlie form of rules. An instance is the
principle of reasonableness which concis Articles 14, 19 and 21Some of these principles may be so important and
fundamental, as to qualify as ‘essential features' or pafthe 'basic structure' of the Constitution, that is to sakey
are not open to amendment. However, it is obly linking provisions to such overarching principles that ameuld
be able to distinguish essential from less esserfgaltures of the Constitution.

The point which is important to be noted is thaprinciples of federalism, secularism, reasonabEnand
socialism etc. are beyond the words of a particufaovision. They are systematic and structysehciples underlying
and connecting various provisions of th€onstitution. They give coherence to the ConstitutioThey make the
Constitution an organic whole. They angart of constitutional law even if they are not expressitated in the form of
rules.

For a constitutional principle to qualify as assential feature, it must be established that the saidnciple is
a part of the onstitutional law binding on thelegislature. Only thereafter, the second step is to taken, namely,
whether the principle is so fundamentals to bind even the amending power of the Parliamein, to form a part of
the basic structure. The basstructure concept accordingly limits the amending powsdrthe Parliament. To sum up:
in order to qualify as aressential feature, a principle is to be first establishedpast of the constitutional law and as
such binding on thelegislature. Onlthen, it can be examined whether it is stundamental as to bind even the
amending power of theParliament i.e. to form part of the basic structure of ti@onstitution. This is the standard of
judicial review ofconstitutional amendments in the contegf the doctrine of basic structure.

As stated above, the doctrine of basic structure hassentially emanated from the German Constitution.
Therefore, we may have a look at common constitutiopabvisions under German Law which deal with righgsch
as, freedom of press or religion which are not mevalues, they are justiciable and capable of interpretatioithe
values impose a positive duty on the State to enstineir attainment as far as practicable. The righliberties and
freedomsof the individual are not only to berotected against the State, they should be facilitatediby They are to
be informed. Overarching and informingf these rights and values is the principle of humailignity under the
German basic law. Similarlgecularism is the principle which is the overarchimgnciple of several rights and values
under the Indian Constitution. Therefore, axioms like secularisdtemocracy, reasonableness, social justice etc. are
overarching principles which providenking factor for principle of fundamental rights like Articles 14, 19 ad.
These principles are beyond the amending powetloé Parliament. They pervade all enacted laws and thend at
the pinnacle of the hierarchy of constitutionalalues. For example, under the German Constitutionahw, human
dignity under Article 1 is inviolable. Itflse duty of the State not only to protect the humadtignity but to facilitate it
by taking positive steps in thatfirection. No exact definition dfuman dignity exists. Itefers to the intrinsic value of
every human being, whichs to be respected. It cannot be taken away. It cangdte. It simply is. Every human
being has dignity byirtue of his existence. The Constitutional Courtsdarmany, therefore, see human dignity as a
fundamental principle within the system of the basic rights. This©i@av the doctrine of basic structure stands evolved
under the German Constitution and by interpretation giventite concept by the Constitional Courts.



Under the Indian Constitution, the word 'federalisndloes not exist in the preamble. However, its principle
(not in the strict sense as in U.S.A)) is delineated oxemtious provisions of the Constitution. In particular, ofieds
this concept in separation of powers under Articl2d5 and 246 read with the three lists in the severgbhedule to
the Constitution.

To conclude, the theory of basic structure is baset the concept of constitutional identity. The basic
structure jurisprudence is a preccupation with constitutional identity. In Kesavananda Bhar&iipadagalvaru and
others v. State of Kerala andnother , it has been observed that ‘'one cannot legallse the constitution to destroy
itself'. It is further observed 'the personality of the constitution must remaunchanged'. Therefore, this Court in
Kesavananda Bharatil3, while propounding the theory of basistructure, has relied upon the doctrine of
constitutional identity. The word ‘amendment' postules that the old constitution survives without loss of its identity
despite the change and it continues even though it has besibjected to alteration. This is the constant theme of the
opinions in the majority decision in KesavananBharatil3. Talestroy its identity is to abrogate the basg&tructure
of the Constitution. This is the principle aonstitutional sovereignty. Secularism in India has actexda balance
between socieeconomic reforms whichlimits religious options and communal @Eopments. The main object
behind the theory of the constitutionalidentity is continuity and within that continuity ofidentity, changes are
admissible depending upon thsituation and circumstances of the day.

Lastly, constitutionalism is abolimits and aspirations. According to Justice Brennanterpretation of the
Constitution as a written text isoncerned with aspirations and fundamental principlds. his Article titled 'Challenge
to the Living Constitutionby Herman Belz, the aubr says that the Constitutioembodies aspiration to social justice,
brotherhood and human dignity. It is a text which contains fundamentatinciples. Fidelity to the text qua
fundamental principles did not limit judicial decision making. Ttradition of the written constitutionalism makes it
possible to apply concepts and doctrines not recoverahkieder the doctrine of unwritten living constitution. To
conclude, as observed by Chandrachud, CJ, in Minevilis Ltd.7, 'the Constitution is precious heritage and,
therefore, you cannot destroy its identity'.

Constitutional adjudication is like no othedecisionmaking. There is a moral dimension to evermyajor
constitutional case; the language of the text is nmcessarily a controfig factor. Our constitution workbecause of
its generalities, and because of the good sensiethe Judges when interpreting it. It is that informefileedom of
action of the Judges that helps to preseraad protect our basic document of governance.

IS EQUALITY A PART OF THE FUNDAMERAAURES OR THE BASIC STRUCTUREGIWNBHIHUTION?

At the outset, it may be noted that equality, rule ddw, judicial review and separation of powers are distinct
concepts. They have to be treated separat¢hough they are intimately connected. There can be no rulelaf if
there is no equality before the law; and rule of laand equality before the law would be empty words if their
violation was not a matter of judicial scrutiny or judiciedview and judicial relief and all these features would lose
their significance if judicial, executive and legislatiumctions were united in only one authority, whosdictates had
the force of law. The rule of law anelquality before the law are designed secure amongopther things justice both
social and economic. Secondlg,federal Constitution with its distribution of legislatiygowers between Parliament
and State legislaturesnvolves a limitation on legislative powers and thisquires an autbrity other than Parliament
and State Legislatures to ascertain whether the limits ardéransgressed and to prevent such violation and
transgression. As far back as 1872, Lord Selbournethaidthe duty to decide whether the limits aréransgressed
must be discharged by courts of justicdudicial review of legislation enacted by the Parliamerithin limited powers
under the controlled constitutiorwhich we have, has been a feature of our law and thisrighe ground that any law
passed by aegislature with limited powers isultra viresif the limits are transgressedThe framers conferred on the
Supreme Court the poweto issue writs for the speedy enforcement of those rigleisd made the right to approach
the Supreme Court fosuch enfrcement itself a fundamental right. Thugidicial review is an essential feature of our
constitution because it is necessary to give effect to the distributionlegislative power between Parliament and
State legislatures, and is also necessarygtee practicablecontent to the objectives of the Constitution embodied in
Partlll and in several other Articles of our Constitution.

In the case of Minerva Mills7, Chandrachud, Ggeaking for the majority, observed that Articles 14 ahé
do na confer any fanciful rights. They confer rightghich are elementary for the proper and effectivianctioning of
democracy. They are universally regardey the universal Declaration of Human Rights. If Artidlésand 19 are put
out of operation,Article 32 will be rendered nugatory. In the said judgment, the majoritgok the view that the
principles enumerated in PatV are not the proclaimed monopoly of democracies alon&hey are common to all



polities, democratic orauthoritarian. Evey State is goabriented and every State claims to strive for securing the
welfare of its people. The distinction between different forms oGovernment consists in the fact that a real
democracy will endeavour to achieve its objectives through ttscipline of fundamental freedoms like Articles 14
and 19. Without these freedoms, democracy is impossible. Atticle 14 is withdrawn, the political pressures
exercised by numerically large groups can tear the country aphst leading it to the leiglation to pick and choose
favoured areas and favourite classes for preferentieabtment.

From these observations, which are binding on ubge principle which emerges is that "equality” is the
essence of democracy and, accordingly a basic featfithe Constitution. This test is very important. Free diadt
elections per se may not constitute a basic featuretbé Constitution. On their own, they do not constitutieasic
feature. However, free and fair election as a partrepresentatve democracy is an essential feature as héaidhe
Indira Nehru Gandhi v. Raj Narain (Electicase).  Similarly, federalism is an important principlecohstitutional
law. The word ‘federalism' is not in thereamble. However, as stated abovts, features aredelineated over various
provisions of the Constitution likeArticles 245, 246 and 301 and the three lists in tlseventh schedule to the
Constitution.

However, there is a difference between formatjuality and egalitarian equality Wwth will be discussedater
on.

The theory of basic structure is based on thenciple that a change in a thing does not involvedesstruction
and destruction of a thing is a matter oSubstance and not of form. Therefore, one has to apphe test of
overarching principle to be gathered from thecheme and the placement and the structure of an Artigie the
Constitution. For example, the placement &rticle 14 in the equality code; the placement of Articl in the
freedom code; the plaament of Article 32 in thecode giving access to the Supreme Court. Therefore tileory of
basic structure is the only theory by which tivalidity of impugned amendments to the Constitutiontgsbe judged.

WORKING TEST IN THE MATTER OF APRLIORTIBE DOCTRINE OF BASIC STRUCTURE:

Once it is held that fundamental rights could labridged but not destroyed and once it is further heldat
several features of the Constitution can not laestroyed, the concept of 'express limitation' on treemending power
loses its force for a precise formulatioof the basic feature of the Constitution and for the couttspronounce on the
validity of a constitutionalamendment.

A working test has been evolved by Chandrachddin the Election Ca%4, in which the learned Judgkas
rightly enunciated, with respect, that "fodetermining whether a particular feature of th€onstitution is a part of its
basic structure, one has pdorce to examine in each individual case the place of flagticular feature in the scheme
of the Constitution, itsobject and purpose and the consequences of its deniattmintegrity of the Constitution as a
fundamental instrument of the country's governance."

Applying the above test to the facts of the presetase, it is relevant to note that the concept of ‘equalitike
the concept of 'representative democracy' ¢secularism' is delineated over various Articles. Basic&lrtlll of the
Constitution consists of the equality codthe freedom codeand the right to move the courts. It isue that equality
has several facets. However, each cdmes to be seen in the context of the placement of Article which embodies
the foundational value oequality.

CONCEPT OF RESERVATION:

Reservation s.a concept is very wide. Differepeople understand reservation to mean different thing&ne
view of reservation as a generic concept is thraservation is antpoverty measure. There is a differeniew which
says that reservation is merely piding a right of access and that it is not a right to redress&imilarly, affirmative
action as a generic concept hasdéfferent connotation. Some say that reservation is nopart of affirmative action
whereas others say that it is part of dfirmative action.

Our Constitution has, however, incorporated tlveord ‘reservation’ in Article 16(4) which word is not theire
Article 15(4). Therefore, the word ‘reservation' asabject of Article 16(4) is different from the wordeservation as
a general concept.

Applying the above test, we have to consider thvrd ‘reservation’ in the context of Article 16(4) and itiis
that context that Article 335 of the Constitution whigbrovides for relaxation of the standards of evaluation liade
seen. We have to go by what the Constitutinramers intended originally and not by general conceptsprinciples.



Therefore, schematic interpretation of theConstitution has to be applied and this is the basis of therking test
evolved byChandrachud, J. in the Electi@@asel14.

JUSTICE, SOCIAL, ECONOMIC AND POLIRBAVISED NOT ONLY IN RXRDIRECTIVERINCIPLES) BUT
ALSO IN PARIT (FUNDAMENTARIGHTS):

India is constituted into a sovereign, democratiepublic to securego all its citizens, fraternity assuringhe
dignity of the individual and the unity of the nationThe sovereign, democratic republic exists to promdtaternity
and the dignity of the individual citizen and teecure to the citizens certain rightsThis is because thebjectives of
the State can be realized only in anldrough the individuals. Therefore, rights conferred oitizens and nottitizens
are not merely individual opersonal rights. They have a large social and politocatert, because the objectives of
the Constitution cannot be otherwise realized. Fundamental rightspresent the claims of the individual and the
restrictions thereon are the claims of the society. Article 38 in Piftis the only Article which refere justice, social,
economic and political. However, the concept of justicents limited only to directive principles. There can be no
justice without equality. Article 14 guarantees tliendamental right to equality before the law on glersons. Great
social injustice resulted from treatingections of the Hindu community as 'untouchable' artierefore, Article 17
abolished untouchability and Articl®5 permitted the State to make any law providing ftrowing open all public
Hindu religiais temples tountouchables. Therefore, provisions of PHrtalso provide for political and social justice.

This discussion is important because in the preseaise, we are concerned with reservation. Balancing a
fundamental right to property & -vis Articles 39(b) an@9(c) as in Kesavananda Bharatil3 and Minerva Md&Thot
be equated with the facts of the present case. the present case, we are concerned with the right ofiadividual of
equal opportunity on one hand angreferental treatment to an individual belonging to backward class in order to
bring about equal levelplaying field in the matter of public employment.Therefore, in the present case, we are
concerned with conflicting claims within the concept of ‘justicepcial, economic and political’, which concept as
stated above exists both in Partll and PaHdV of the Constitution. Public employment is a scarce commodity in
economic terms. As the supply is scarce, demand is chasing tdoatmodity. This iseality of life. The concept of
'public employment' unlike right to property is socialistic anttherefore, falls within the preamble to the Constitution
which states that WE, THE PEOPLE OF INDIA, salémgnly resolved to constitute India into a SEREIGNSOCIALIST
SECULAR DEMOCRATIC REPUBIi@larly, the preamble mentions the objective to kahieved, namely, justice,
social, economic and politicalTherefore, the concept of 'equality of opportunity' ipublic employment concerns an
individual, whether that individual belongs to general category or backward clasbe conflicting claim of individual
right under Article16(1) and the preferential treatment given to a backwaskhss has to be balanced. Both the claims
have aparticularobject to be achieved. The question is@ftimization of these conflicting interests and claims.

EQUITY, JUSTICE AND MERIT:

The above three concepts are independent varialdencepts. The application of these concepts in public
employment dependsipon quantifiable data in eaclsase. Equality in law is different from equality in fad/hen we
construe Article 16(4), it is equality in faethich plays the dominant role. Backward classes sggitice. General
class in public employment seelexjuity. The difficulty comes in when the third varialdemes in, namely, efficiency
in service. In the issue ofeservation, we are being asked to find a stabéguilibrium between justice to the
backwards, equity forthe forwards and efficiency fahe entire system. Equityand justice in the above context are
hard-concepts. However, if you add efficiency to equity and justice, tiproblem arises in the context of the
reservation. Thigproblem has to be examined, therefore, on the factsezfch case. Therefore, Article 16(4) has to be
construed inthe light of Article 335 of the Constitution. Inadequacyr@presentation and backwardness of Scheduled
Caste and Scheduled Tribes are circumstances which endiseState Government to aainder Article 16(4) of the
Constitution. However, as held by this Court thienitations on the discretion of the government in thmatter of
reservation under Article 16(4) as well as Articl5(4A) come in the form of Article 335 of th€onstitution.

Merit is not a fixed absolute concept. Amartya Sena book, Meritocracy and Economic Inequaliggiited by
Kenneth Arrow, points out that merit is alependent idea and its meaning depends on howsaciety defines a
desirable act. An act of miein one society may not be the same in another. The difficultyhiat there is no natural
order of 'merit' independent ofour value system. The content of merit is contesgecific.lt derives its meaning from
particular conditionsand purposes The impact of any affirmative actigpolicy on 'merit' depends on how that policy
is designed. Unfortunately, in the present case, the debate before as this point has taken place in an empirical
vacuum. The basic presumption, however, remairgt it is the State who is in the best position to define and
measure merit in whatever ways they consider it to be relevant public employment because ultimately it has to



bear the costs arising from errors in defining and measurimgrit. Similaly, the concept of "extent of reservation" is
not an absolute concept and like merit it is contespecific.

The point which we are emphasizing is thdtimately the present controversy is regarding tlexercise of the
power by the State Governmeudiepending upon the factsituation in each case. Therefore, 'vestinfthe power' by
an enabling provision may beonstitutionally valid and yet 'exercise of the power' the State in a given case may be
arbitrary, particularly, if the State failgo identify and measure backwardness aridadequacy keeping in mind the
efficiency of service asequired under Article 335.

RESERVATION AND AFFIRMATIVE ACTION:

Equality of opportunity has two different andistinct concepts. There is a conceptualtidiction between a
non-discrimination principle and affirmativeaction under which the State is obliged to provide leydhying field to
the oppressed classes. Affirmative actionthe above sense seeks to move beyond the conceptarf-discrimindion
towards equalizing results withespect to various groups. Both the concepticzmnstitute "equality of opportunity".

It is the equality "in fact" which has to be decidéabking at the ground reality. Balancing comes in whtre
guestion conerns the extent of reservation. If thextent of reservation goes beyond eoff point then it results in
reverse discrimination. Antiscrimination legislation has a tendency of pushing towards de faateservation.
Therefore, a numerical benchmiars the surest immunity against charges of discrimination.

Reservation is necessary for transcending caste antfor perpetuating it. Reservation has to be used in a
limited sense otherwise it will perpetuate casteism in theountry. Reservatio is underwritten by a special
justification. Equality in Article 16(1) is individugpecific whereas reservation in Article 16(4) and Artit&4A) is
enabling. The discretion of the State iBpwever, subject to the existence of "backwardnesad a'inadequacy of
representation” in public employment.Backwardness has to be based on objective factotereas inadequacy has
to factually exist. This is wher@dicial review comes in. However, whether reservationa given case is desirable o
not, as a policy, is not forus to decide as long as the parameters mentioned Amticles 16(4) and 16(4A) are
maintained. As statedabove, equity, justice and merit (Article 335)/efficiencgre variables which can only be
identified and measuredoy the State. Therefore, in each case, a contextual ¢eseto be made out depending upon
different circumstances which may exist Statewise.

EXTENT OF RESERVATION:

Social justice is one of the swlivisions of the concept of justice. It is concerdewith the distribution of
benefits and burdens throughout a society as it resditsm social institutions property systems, publicganisations
etc.

The problem is what should be the basisdistribution? Writers like Raphael, Mill and Humeidef 'social
justice' in terms of rights. Other writers likelayek and Spencer define 'social justice' in termsdeferts. Socialist
writers define 'social justice' in terms afieed. Therefore, there are three criteria to judge thwsis of distribtion,
namely, rights, deserts or needThese three criteria can be put under two conceptsegjuality "formal equality”" and
"proportional equality". "Formal equality" means that law treats everyone equaid does not favour anyone either
because héelongs to the advantaged section of the society or to thliisadvantaged section of the society. Concept
of "proportional equality" expects the States to takaffirmative action in favour of disadvantaged sections tbe
society within the frameworlof liberal democracy.

Under the Indian Constitution, while basic libertiase guaranteed and individual initiative is encouragéake
State has got the role of ensuring that no clgz®spers at the cost of other class and no person suffeesauseof
drawbacks which is not his but social.

The question of extent of reservation involves twaoestions:
1. Whether there is any upper limit beyond whigkservation is not permissible?

2. Whether there is any limit to which seats care reserved ira particular year; in other wordghe
issue is whether the percentage limépplies only on the total number of posts ithe cadre or to the percentage of
posts advertised every year as well?

The question of extent of reservation is closdipked o the issue whether Article 16(4) is an exceptitm
Article 16(1) or is Article 16(4) an application of Artidlé(1). If Article 16(4) is an exception to Article 16(1) then



needs to be given a limited application so as notetdipse the generalle in Article 16(1). But if Articl&6(4) is taken
as an application of Article 16(1) then thwo articles have to be harmonized keeping in view tinéerests of certain
sections of the society as against ti@erest of the individual citizens ofié society.

Maximum limit of reservation possibM/ord of caution against excess reservation was fpsinted out in The
General Manager, SoutherRailway and another v. RangachaBajendragadkar, J. giving the majority judgment said
that reservation under Article 16(4) is intended merely Wive adequate representation to backward communitiés.
cannot be used for creating monopolies or for unduty illegitimately disturbing the legitimate interests obther
employees. A reasonable balance mib& struck between the claims of backward classes and claimsottier
employees as well as the requirement of efficierafyadministration.

However, the question of extent of reservation wasot directly involved in Rangacharil5. It was directly
involved in M.R. Balaji & Ors. V. The State of Mys&eOrs. with reference to Article 15(4). In this cat)%
reservations under Article 15(4) was struck downeagessive and unconstitutional. Gajendragadkahkerved that
special provision shouldbe less than 50 per cent, how much less would depend on the relevaptrevailing
circumstances of each caseBut in State of Kerala and another v. N.Mhomas and others Krishna lyer, J. expressed
his concurrence to the views of Fazal Ali, J. whid $hat although reservation cannot be so excessive as to destroy
the principle of equality of opportunity under clause (1) Afticle 16, yet it should be noted that the Constitutidgiself
does not put any bar on the power of th&overnment under Aicle 16(4). If a State has 80%opulation which is
backward then it would bemeaningless to say that reservation should not cr66%6.

However, in Indra Sawhney5 the majority held thtite rule of 50% laid down in Balajil6 was a binding rule
and nota mere rule of prudenceGiving the judgment of the Court in Indr8awhney5, Reddy, J. stated that Article
16(4) speaks ofadequate representation not proportionate representatioalthough proportion of population of
backward classes tdhe total population would certainly be relevant. Haurther pointed out that Article 16(4) which
protects interests of certain sections of society has to be balanegdinst Article 16(1) which protects the interests of
every citizen of the entire society. Theyahd be harmonisedbecause they are restatements of principle of equality
under Article 14. (emphasis added)

Are reserved category candidates free to contest ¥acancies in general categ@ry

In Indra Sawhney5 Reddy, J. noted thraservation undefArticle 16(4) do not operate orrommunal ground.
Therefore if a member from reservedategory gets selected in general category, his selectigth not be counted
against the quota limit provided tdnis class. Similarly, in R.K. Sabharwal8 the Supr€mert held that while general
category candidates are nogntitled to fill the reserved posts; reserved categocandidates are entitled to compete
for the general category posts. The fact that considerable number ofembers of backward class have bee
appointed/promoted against general seats in the Staervices may be a relevant factor for the Stad®vernment to
review the question of continuingeservation for the said class.

Number of vacancies that could be reserw&tnchoo, J. who had ginalissenting judgment irRangacharil5
observed that the requirement of Articld6(4) is only to give adequate representation and sif@anstitutionmakers
intended it to be a shorterm measure it may happen that all the posts in a year nimyreservel. He opined that
reserving a fixed percentageof seats every year may take a long time befomeadequacy of representation is
overcome. Therefore, th&Government can decide to reserve the posts. After havieserved a fixed number of posts
the Goverrment may decide that till those posts are filled up by the backwaldsses all appointments will go to them
if they fulfil the minimum qualification. Once this number is reached tBevernment is deprived of its power to make
further reservations. Ths, according to Wanchoo, J. tleglequacy of representation has to be judged considettime
total number of posts even if in a single year or few years all seats are reserved provided the schensht-term.

The idea given by Wanchoo, J. in @acharil5 didnot work out in practice because most of the time evéar
limited number of reservations, every year qualifibdckward class candidates were not available. Toispelled the
government to adopt carijorward rule. This carryforward rule came in conflict with Balajiléuling. In cases where
the availability of reservedcategory candidates is less than the vacancies set afsidéhem, the Government has to
adopt either of the twoalternatives:

(1) the State may provide for carrying the unfulfilled vacancies for the next year or next to the negxear, or



(2) instead of providing for carrying over thanfulfilled vacancies to the coming years, it may providefilling
of the vacancies from the general quotzandidates and ¢ay forward the unfilled posts bybackward classes to the
next year quota.

But the problem arises when in a particular yedue to carry forward rule more than 50% of vacancies are
reserved. In T. Devadasan v. Union of India ambther , this was tb issue. Union Public Servic@ommission had
provided for 17=% reservation foScheduled Castes and Scheduled Tribes. In case efamaitability of reserved
category candidates in a particularear the posts had to be filled by general categagnddates and the number of
such vacancies were to bearried forward to be filled by the reserved categocgndidate next year. Due to this, the
rule of carry forward reservation in a particular year amounted to 65% of thetal vacancies. The petitioner
contended that reservationwas excessive which destroyed his right under Artitg1) and Article 14. The court on
the basis of decision ifBalaji16 held the reservation excessive and, therefaraconstitutional. It further stated that
the guaranteeof equality under Article 16(1) is to each individual citizemd to appointments to any office under the
State. It means that on every occasion for recruitment the Stagkould see that all citizens are treated equally. In
order to effectuate the garantee each year of recruitment wilave to be considered by itself.

Thus, majority differed from Wanchoo's, J. decisiarRangacharil5 holding that a cent per cent reservatiion
a particular year would be unconstitutional in view Bé&lajil6 deion.

Subba Rao, J. gave dissenting judgment. He rediedVanchoo's, J. judgment in Rangacharil5 and hbkt
Article 16(4) provides for adequate representatiteiking into consideration entire cadre strength. Accordiaghim, if
it is within the paver of the State to makeeservations then reservation made in one selectionspread over many
selections is only a convenient methaaf implementing the provision of reservation. Unless itastablished that an
unreasonably disproportionate pardf the cadre strength is filled up with the said castes anties, it is not possible
to contend that the provision isiot one of reservation but amounts to an extinction thfe fundamental right.

In the case of Thomasl17 under the Kerala State &uiibrdinate Services Rules, 1950 certain relaxation was
given to Scheduled Caste and Scheduled Tdaerdidates passing departmental tests for promotiof%r promotion
to upper division clerks from lowedivision clerks the criteria of seniorigum-merit was adopted. Due to relaxation in
merit qualification in 1972,34 out of 51 vacancies in upper division clerks went3oheduled Caste candidates. It
appeared that the 34members of SC/ST had become senior most in the logiexde. The High Court gsiaed the
promotions on the ground that it was excessive. The Supreme Court uplietdpromotions. Ray, C.J. held that the
promotions made in services as a whole is no where near 50% oftthal number of the posts. Thus, the majority
differed from the ruling of the court in Devadasan19 basicallytba ground that the strength of the cadre as a whole
should be taken into account. Khanna, J. in Hissenting opinion made a reference to it on the groutiat such
excessive concession would impedificiency inadministration.

In Indra Sawhney5, the majority held that 5084le should be applied to each year otherwise it magppen
that (if entire cadre strength is taken as a unithe open competition channel gets choked for some yeansd
meanwhile the general category candidates magcome age barred and ineligible. The equalityopportunity under
Article 16(1) is for each individuatitizen while special provision under Article 16(4) is fwcially disadvantaged
classes. Both shoulcetbalancedand neither should be allowed to eclipse the other.

However, in R.K. Sabharwal8 which was a caggr@fotion and the issue in this case was operatiorraster
system, the Court stated that entire cadre strengthould be taken into accotito determine whetherreservation up
to the required limit has been reachedwith regard to ruling in Indra Sawhney case5 thaservation in a year should
not go beyond 50% theCourt held that it applied to initial appointments. Theperation of aroster, for filling the
cadre strength, byitself ensures that the reservation remains within tH0% limit. In substance the court said that
presumingthat 100% of the vacancies have been filled, each gets marked for the particular category afrdidate
to be appointed against it and any subsequent vacancy hadé¢ofilled by that category candidate. The Court was
concerned with the possibility that reservation in entioedre may exceed 50% limit if every year half of the seais
reserved The Constitution (Eighfirst Amendment) Act, 2000 added Article 16(4B) which in substance gives
legislative assent to the judgment in R.K. Sabharwal8.

CATCHUP RULE IS THE SAID RUCEMSTITUTIONAL REQUIREMENT UNDER ABM®|YCLE

One of thecontentions advanced on behalf of thegetitioners is that the impugned amendmentparticularly,
the Constitution (Seventgeventh Amendment) and (EigHtifth Amendment) Acts, obliterate all constitutional



limitations on the amendingoower of the Pdiament. That the width of thesémpugned amendments is so wide that
it violates the basic structure of equality enshrined in the Constitution.

The key issue which arises for determination vghether the above "catclup" rule and the concept of
"consequential seniority" are constitutional requirementsf Article 16 and of equality, so as to be beyond the
constitutional amendatory process. In other wordghether obliteration of the "catchup" rule or insertion of the
concept of "consequentiaeniority code", wouldviolate the basic structure of the equality code enshrin@dArticles
14, 15 and 16.

The concept of "catclup” rule appears for the firstime in the case of Virpal Singh Chauhanl . Indagegory
of Guards in the Railwaythere were four categories, namely, Grade 'C', Grade 'B', Grade 'A' @nade 'A' Special.
The initial recruitment was made t@r. 'C'. Promotion from one grade to another was fsniority-cum-suitability.
The rule of reservation waspplied not oty at the initial stage of appointment tdGrade 'C' but at every stage of
promotion. Thepercentage reserved for SC was 15% and for ST, itAl#%. To give effect to the rule of reservation,
a forty- point roster was prepared in which certain pointgere reserved for SCs and STs respectively. Subsequently, a
hundred-point roster was prepared reflecting the samgercentages. In 1986, general candidates and memburs
SCs/STs came within Grade 'A' in NorthRailway. On 1.8.1986, the Chief Caootler promoted certain general
candidates on ad hoc basis to Grade 'A' Specidlithin three months, they were reverted and SCs aB8ds were
promoted. This action was challenged Ilgeneral candidates as arbitrary and unconstitutiortafore the trbunal.
The general candidates asked ftiree reliefs, namely, (a) to restrain the Railways frdifling-up the posts in higher
grades in the category oGuards by applying the rule of reservation; (b) to restrdie Railway from acting upon the
senprity list preparedby them; and (c) to declare that the general candidatesre alone entitled to be promoted and
confirmed in Grade 'A' Special on the strength of their seniority earlterthe reserved category employees. The
contention of the gereral candidates was that once the quopaescribed for the reserved group is satisfied, the forty
point roster cannot be applied because that roster wasepared to give effect to the rule of reservation. It was
contended by the general candidates thaccelerated promotion may be given but the Railways cannot give
consequential seniority to reserved category candidatés the promoted category. (Emphasis added). In this
connection, the general category candidates relied upthre decisions of theAllahabad and Madhya Pradesh High
Courts. It was contended by the general candidates tligating consequential seniority in addition to accelerated
promotion constituted conferment of double benefit upothe members of the reserved category and, tefare,
violated the rule of equality in Article 16(1). It wasirther urged that accelerated promotieoum accelerated
seniority is destructive of the efficiency ofidministration inasmuch as by this means the highechelons of
administration wouldbe occupied entirely bymembers of reserved categories. This was opposed byrdserved
category candidates who submitted that for th@urposes of promotion to Grade 'A' Special, the seniorifgt
pertaining to Grade 'A' alone should be followedath the administration should not follow the seniority lists
maintained by the administration pertaining to Grade '& urged by the general candidates and since SCsSirsl
were senior to the general candidates in Grade g seniority in GradeA" alone should apply. In shorthe general
candidates relied upon the 'catalp' rule, which was opposed by the members of SC/ST. Theyrelsd upon the
judgment of this Court in R.KSabharwal8.

This Court gave following reasons for upholding decision of the tribunal. Firstly, it was held that a rule of
reservation as such does not violate Article 16(&econdly, this Court opined, that there is no unifonmethod of
providing reservation. The extent and natucd reservation is a w@iter for the State to decide havingegards to the
facts and requirements of each case. Itdpen to the State, if so advised, to say that while the rofereservation
shall be applied, the candidate promote@arlier by virtue of rule of reservatigroster shall not be entitled to
seniority over seniors in the feeder categognd that it is open to the State to interpret the 'catcip’ rule in the
service conditions governing the promotiofiSee: para 24]. Thirdly, this Court did not agree \lith view expressed
by the tribunal [in Virpal SinglChauhanl] that a harmonious reading of clauses (1}4pof Article 16 should mean
that a reserved categorycandidate promoted earlier than his senior geneiategory candidates in the feeder gead
shall necessarilye junior in the promoted category to such generategory. This Court categorically ruled, vide para
27, that such catckup principle cannot be said to be implicib clauses (1) to (4) of Article 16 (emphasis supplied).
Lasty, this Court found on facts that for 11 vacancie33 candidates were considered and they were all SC/ST
candidates. Not a single candidate belonged to genestkgory. It was argued on behalf of the genecaindidates
that all top grades stood oapied exclusivelyby the reserved category members, which violated thde of equality
underlying Articles 16(1), 16(4) and 14This Court opined that the above situation arose @tcount of faulty
implementation of the rule ofreservation, as the &lways did not observe the principléhat reservation must be in



relation to 'posts’ and not'vacancies' and also for applying the roster even after thgainment of the requisite
percentage reserved foiISCs/STs. In other words, this Court basedeétssion only on the faulty implementation of
the rule by the Railways which the Court ordered to be rectified.

The point which we need to emphasize is that theurt has categorically ruled in Virpal Singh Chauhiuat
the 'catchup’ rule is not inplicit in clauses (1) to (4pf Article 16. Hence, the said rule cannot bind thenending
power of the Parliament. It is not beyond tr@mending power of the Parliament.

In Ajit Singh (1)2, the controversy which arose figtermination was whetheafter the members ofSCs/STs
for whom specific percentage of posts stoadserved having been promoted against those posts, \waypen to the
administration to grant consequentiadeniority against general category posts in the higgesde. The gpellant took
a clear stand that he had nobjection if members of SC/ST get acceleraomotions. The appellant objected only
to the grant of consequential seniority. Relying on the circulars issugdthe administration dated 19.7.1969 and
8.9.19®, the High Court held that the members of SCs/STs campitmenoted against general category posts on basis
of seniority. This was challenged in appeal before B@urt. The High Court ruling was set aside by this Conithe
ground that if the 'c&ch-up' rule is not appliedthen the equality principle embodied in Article 16(1yould stand
violated. This Court observed that theatchrup' rule was a process adopted while makirgpointments through
direct recruitment or promotion because meriicannot be ignored. This Court held th&br attracting meritorious
candidate a balance has to bstruck while making provisions for reservation. It wiasld that the promotion is an
incident of service. It wa®bserved that seniority is one of theportant factors in making promotion. It was held
that right to equality is tobe preserved by preventing reverse discriminatiofurther, it was held that the equality
principle requiresexclusion of extraveightage of rostepoint promotion to areserved category candidate (emphasis
supplied). ThisCourt opined that without 'catclup’ rule giving weightage to earlier promotion secured by roster
point promotee would result in reverse discrimination andould violate equality under Articles 145 and 16.
Accordingly, this Court took the view that the senioritgetween the reserved category candidates and general
candidates in the promoted category shall be governedthgir panel position. Therefore, this Court set aside the
factor of extra-weightage of earlier promotion to aeserved category candidate as violative of Articles 14 a6¢l) of
the Constitution.

Therefore, in Virpal Singh Chauhanl, this Ccas said that the 'catchp' rule insisted upon by thdRailways
though notimplicit in Articles 16(1) and 16(4)is constitutionally valid as the said practice/process wasde to
maintain efficiency. On the other hand, in Afingh (1)2, this Court has held that the equality principleludes the
extraweightage given bthe Government toroster-point promotees as such weightage is againstrit and efficiency
of the administration and that thePunjab Government had erred in not taking into accoutite said merit and
efficiency factors.

In the case of Ajit Singh)@I three interlocutory applications were filed by State of Punjab for clarificatioh
the judgment of this Court in Ajit Singh (1)2. Theaited question was whether there was any conflisetween the
judgments of this Court in Virpal SingBhauhal and Ajit Singh ()2 on one hand and'wss the judgment of this
Court in Jagdish Lal and otheng. State of Haryana and others . The former casese decided in favour of general
candidates whereas latter was a decision against the general dalates. Briefly, the facts for moving the
interlocutory applicationswere as follows. The Indian Railways following the laid down in Virpal Singh Chauhanl
issued a circularon 28.2.1997 to the effect that the reserved candidategomoted on roger-points could not claim
seniority over the senior general candidates promoted later on. TBéate of Punjab after following Ajit Singh (1)2
revised their seniority list and made further promotions of theenior general candidates following the 'cltup’ rule.
Therefore, both the judgments were against the resenehdidates. However, in the later judgment of this Counrt
the case of Jagdish Lal20, another thdemige bench took the view that under the general rule of service
jurisprudencerelating to seniority, the date otontinuous officiation has to be taken into account andadf, the roster
point promotees were entitled to the benefibf continuous officiation. In Jagdish Lal20, the beradfserved that the
right to promotion was astatutory right while the rights of the reserved candidates under Artidé(4) and Article
16(4A) were fundamental rights of theeserved candidates and, therefore, the reservedndidates were entitled to
the benefit of continuousofficiation.

Accadingly, in Ajit Singh (11)3, three points arof@ consideration:



0] Can the roster point promotees courtheir seniority in the promoted categorjrom the date of their
continuous officiation vis -vis general candidatesyho were senior to thenin the lower category and who were later
promoted to the same level?

(i) Have Virpall and Ajit Singh ()2 habeen correctly decided and has Jagdishl20 been correctly
decided?

(iii) Whether the catckup principles aretenable?

At the outset,this Court stated that it was notoncerned with the validity of constitutional amendmenasid,
therefore, it proceeded on the assumption thafrticle 16(4A) is valid and is not unconstitutionaBasically, the
guestion decided was whether the 'catalp’ principle was tenable in the context of Article 16(4).was held that the
primary purpose of Article 16(4) andrticle 16(4A) is to give due representation to certaifasses in certain posts
keeping in mind Articles 14, 16(Bnd 335; that, Aicles 14 and 16(1) have prescribgakrmissive limits to affirmative
action by way ofreservation under Articles 16(4) and 16(4A) of tB®nstitution; that, Article 335 is incorporated so
that efficiency of administration is not jeopardized and thAtticles 14 and 16(1) are closely connected as they deal
with individual rights of the persons. They give a positieemmand to the State that there shall be equality of
opportunity of all citizens in public employment. It wésrther held that Artick 16(1) flows from Article 14. Ivas
held that the word 'employment' in Article 16(1) iside enough to include promotions to posts at the stagginitial
level of recruitment. It was observed that Articlis6(1) provides to every employee otherwiskgible for promotion
fundamental right to be considered forpromotion. It was held that equal opportunity means theght to be
considered for promotion. The right to beonsidered for promotion was not a statutory right. as held that
Articles 16(4) and 16(4A) did not confer afiyndamental right to reservation. That they are orgpabling provisions.
Accordingly, in Ajit Singh (I1)3, thedgment of this Court in Jagdish Lal20 case wasrruled. However, in the context
of balancing offundamental rights under Article 16(1) and the rights refserved candidate under Articles 16(4) and
16(4A), thisCourt opined that Article 16(1) deals with a fundamentaht whereas Articles 16(4) and 16(4A) are only
enabling provisions and, therere, the interests of the reservedtlasses must be balanced against the interests of
other segments of society. As a remedial measure, the Cbaltl that in matters relating to affirmative action by the
State, the rights under Articles 14 and 16 aequired to be protected and a reasonable balance should be streck
that the affirmative action by the State does not leémreverse discrimination.

Reading the above judgments, we are of the vighat the concept of 'catclup’ rule and ‘consecential
seniority' are judicially evolved concepts to control thextent of reservation. The source of these concepts is in
service jurisprudence. These concepts cannotdlevated to the status of an axiom like secularisognstitutional
sovereigntyetc. It cannot be said that bynsertion of the concept of ‘consequential seniority' ttstructure of Article
16(1) stands destroyed or abrogatedt cannot be said that 'equality code' under Article 14, 4Bd 16 is violated by
deletion of the 'cath-up' rule. These concepts are based on practices. However, puattices cannot be elevated to
the status of aconstitutional principle so as to be beyond the amendjgwver of the Parliament. Principles of service
jurisprudence are different &m constitutional limitations. Therefore, in our view neither the 'catap’ rule nor the
concept of ‘consequential seniority' ar@nplicit in clauses (1) and (4) of Article 16 as corredtbld in Virpal Singh
Chauhani.

Before concluding, we may fiex to the judgment of this court in M.G. Badappanavar6. In that case the facts
were as follows. Appellants were general candidafésey contended that when they and the reservedndidates
were appointed at Level and junior reservedccandidates gt promoted earlier on the basis of rostgroints to LeveR
and again by way of rostgroints to Level3, and when the senior general candidate gatomoted to LeveB, then
the general candidate wouldecome senior to the reserved candidate at Le¥elAt Level3, the reserved candidate
should have beenconsidered along with the senior general candidate fmomotion to Leveld. In support of their
contention, appellants relied upon the judgment of the Constitutidench in Ajit Singh (11)3.hd above contentions
raised by the appellants were rejected by the tribunal.

Therefore, the general candidates came to this Courappeal. This Court found on facts that the concerned
Service Rule did not contemplate computation séniority in respect of roster promotions. Placing relianam the
judgment of this Court in Ajit Singh ()2 and\firpal Singhl, this court held that roster promotiomgere meant only
for the limited purpose of duerepresentation of backward classes at variougels of service and, therefore, such
roster promotions did notconfer consequential seniority to the rostpoint promotee. In Ajit Singh (11)3, the circular
which gaveseniority to the rostespoint promotees was held to beiolative of Articles 14rad 16. It was further held



in M. G. Badappanavar6 that equality is the basic featuréhaf Constitution and any treatment of equals asequals
or any treatment of unequals as equals violatéde basic structure of the Constitution. For thfgopostion, this
Court placed reliance on the judgmein Indra Sawhney5 while holding that if creamy layanong backward classes
were given some benefits asackward classes, it will amount to equals being treatetequals. Applying the creamy
layer test this Court held that if rosterpoint promotees are giverconsequential seniority, it will violate the equality
principle which is part of the basic structure of tHgonstitution and in which event, even Article 16(4@9nnot be of
any help to the reerved categorycandidates. This is the only judgment of this Codetivered by threeJudge bench
saying that if rostepoint promotees are given the benefit of consequentiakniority, it will result in violation of
equality principle which is partof the basic structure of the Constitution Accordingly, the judgment of the tribunal
was set aside.

The judgment in the case of M. G. Badappanavais mainly based on the judgment in Ajit Singh (lyRich
had taken the view that the departmentaircular which gave consequential seniority to the 'rosfgsint promotee’,
violated Articles 14 and 16 of theConstitution. In none of the above cases, the questiontbé validity of the
constitutional amendments wasnvolved. Ajit Singh (1)'2, Afpingh (11)'3 and M. GBadappanavar6 were essentially
concerned with thequestion of 'weightage'. Whether weightage of earli@ccelerated promotion with consequential
seniority should be given or not to be given are matters whigtould fall withinthe discretion of the appropriate
Government, keeping in mind the backwardnessadequacy and representation in public employmeand overall
efficiency of services. The above judgmerttsgrefore, did not touch the questions which are involvedthe present
case.

SCOPE OF THE IMPUGNED AMENDMENTS

Before dealing with the scope of the constitutiona@mendments we need to recap the judgments in Indra
Sawhney5 and R.K. Sabharwal8 . In the former ¢hsemajority held that 50% rule should be aj@l to each year
otherwise it may happen that the open competitiochannel may get choked if the entire cadre strengttidken as a
unit. However in R.K. Sabharwal8, this costated that the entire cadre strength should be taken ingecount to
determine whether the reservation up to thguota-limit has been reached. It was clarified that thelgment in Indra
Sawhney5 was confined to initighppointments and not to promotions. The operation tiie roster for filling the
cadre strength, by gelf, ensurethat the reservation remains within the ceilidignit of 50%.

In our view, appropriate Government has to apphe cadre strength as a unit in the operation of the rostar
order to ascertain whether a given class/groupaidequatelyrepresented in the service. The cads&rength as a unit
also ensures that upper ceilidgnit of 50% is not violated. Further, roster has to be pagiecific and not vacancy
based. With these introductory facts, we may examine tteeope of the impuged constitutional amendmentsThe
Supreme Court in its judgment dated 16.11.82 Indra Sawhney5 stated that reservation appointments or posts
under Article 16(4) is confined tinitial appointment and cannot extend to reservation the matter of promotion.
Prior to the judgment in IndreéBawhney5 reservation in promotion existed. T@evernment felt that the judgment of
this court in IndraSawhney5 adversely affected the interests of SCs @md in services, as they have not reached the
required level. Therefore, the Government felt that it wasecessary to continue the existing policy of providing
reservation in promotion confined to SCs and STs aloki¢e quote hereinbelow Statement of Objects and Reasons
with the text of the Constittion (SeventySeventh Amendment) Act, 1995 introducing clause (4A) in Artitéof the
Constitution:

"THE CONSTITUTION (SEVISEVENTIAMENDMENT) ACT, 1995ATEMENT OF OBJECTS AND REASONS

The Scheduled Castes and the Schedulethes have been enjayg the facility of reservation in promotion
since 1955. The&upreme Court in its judgment dated 16Movember, 1992 in the case dfidra Sawhney v. Union of
India5, however, observed that reservation ohppointments or posts under Article 16@F) the Constitution is
confined to initial appointment and cannot extent taeservation in the matter of promotion. Thigiling of the
Supreme Court will adversehaffect the interests of the Scheduled Castesmd the Scheduled Tribes. Since th
representation of the Scheduled Castes atite Scheduled Tribes in services in ti#&tates have not reached the
required level, it isnecessary to continue the existingispensation of providing reservation ipromotion in the case
of the ScheduledCastes and the Scheduled Tribes. In view of ttemmitment of the Government to protect the
interests of the Scheduled Castes atite Scheduled Tribes, the Government hadecided to continue the existing
policy of reservation in promotion for the Scheduled Castes and the Scheduled TribeBo carry out this, it is
necessary to amendArticle 16 of the Constitution by inserting aew clause (4A) in the said Article to provider



reservation in promotion for the Schedule@astes and the Scheddl&ribes2. The Bill seeks to achieve the aforesaid
object.

THE CONSTITUTION (SEVVSEVENTHAMENDMENT) ACT, 19p%sented on 17th June, 1995, and came
into force on 17.6.1995)An Act further to amend the Constitution of Ind&E it enacted by Paalnent in the Forty
sixth Year of the Republic of India as follows:

1. Short title.This Act maybe called the Constitution (Seversgventh Amendment) Act, 1995.

2. Amendment of Article 16.In Article 16 of the Constitution, after clau$é), the following clause shall be
inserted, namely: "(4A) Nothing in this Article shalprevent the State from making anprovision for reservation in
matters of promotion to any class or classes of postdhie services under the State in favaafrithe Scheduled Castes
and the Scheduled Tribeshich, in the opinion of the State, aneot adequately represented in theervices under the
State.”

The said clause (4A) was inserted after clause (4)Adtficle 16 to say that nothing in the saidtigle shall
prevent the State from making any provision foeservation in matters of promotion to any class(s) pdsts in the
services under the State in favour of SCs &is which, in the opinion of the States, are rmatequately represented
in the services under the State.

Clause (4A) follows the pattern specified in claus€y and (4) of Article 16. Clause (4A) of Article 16
emphasizes the opinion of the States in the matteraafequacy of representation. It gives freedom to the Staten
appropriate case depending upon the ground realityprovide for reservation in matters of promotion to argjass or
classes of posts in the services. The State hafotm its opinion on the quantifiable data regardingdequacy of
representation Clause (4A) of Article 16 ian enabling provision. It gives freedom to the State poovide for
reservation in matters of promotion. ClaugéA) of Article 16 applies only to SCs and STs.

The saidclause is carved out of Article 16(4). Therefarlause (4A) will be governed by the two compelling
reasons "backwardness" and "inadequacy of representation”, mgntioned in Article 16(4). If the said two reasons
do not exist then the enabling provision cannot come into forc€he State can ake provision for reservation only if
the above two circumstances exist. Further in Ajit Sirfd)8 , this court has held that apart from 'backwardneasd
'inadequacy of representation' the State shall alkeep in mind 'overall efficiency' (Art&l335). Thereforeall the
three factors have to be kept in mind by tha&ppropriate Government by providing for reservation gnomotion for
SCs and STdAfter the Constitution (Severigeventh Amendment) Act, 1995, this court stepped in to balanite
conflicting interests. This was in the case of VirBaigh Chauhanl in which it was held that a rost@int promotee
getting the benefit of accelerated promotiowould not get consequential seniority. As suaonsequential seniority
constituted additional benefit and, therefore, his seniority will be governed by the pamalsition. According to the
Government, the decisions iVirpal Singhl and Ajit Singh ()2 bringing in ttencept of "catckup” rule adversely
affected the interests of SCs and STs in the matter of seniority on promotiontke next higher grade.In the
circumstances, clause (4A) of Article 16 vaace again amended and the benefit of consequensahiority was given
in addition to accelerated promotiorio the roster-point promotees. Suffice it to state that, th€onstitution (Eighty
Fifth Amendment) Act, 2001 was aaxtension of clause (4A) of Article 16. Therefore, t@enstitution (Seventy
Seventh Amendment) Act, 199%as to be read with the Constitutioniffaty-Fifth Amendment) Act, 2001.

We quote hereinbelow Statement of Objects anBeasons with the text of the Constitution (Eighijth
Amendment) Act, 2001:

"THE CONSTITUTION (EIGHFYHAMENDMENT) ACT, 20BTATEMENT OF OBJECTS AND REASONS

The Geoernment servants belonging tthe Scheduled Castes and the Scheduleibes had been enjoying the
benefit of consequential seniority on their promotion orthe basis of rule of reservation. The judgments the
Supreme Court in the case of Union idia v. Virpal Singh Chauhan (1995) 6 $8€ and Ajit Singh Januja (No.1) v.
State of Punjab AIR 1996 SC 1189, which led to fheue of the O.M. dated 30th January, 1997ave adversely
affected the interest of theGovernment servants belonging tbe Scheduled Castes and Scheduled Tribat®gory in
the matter of seniority on promotion to the next higher grade. This hated to considerable anxiety and
representations have also been received frorarious quarters including Members oParliamat to protect the
interest of the Government servants belonging to Schedul@dstes and Scheduled Tribes.



2. The Government has reviewed thgosition in the light of views received fromarious quarters and in
order to protect the interest of the Gogrnment servants belongingo the Scheduled Castes and Scheduled Triltes,
has been decided to negate the effect of O.dlated 30th January 1997 immediately. Mevdthdrawal of the O.M.
dated 30th will not meetthe desired purpose and review or reidn of seniority of the Government servants and
grant of consequential benefits to sucBovernment servants will also be necessaffhis will require amendment to
Article 16(4A)of the Constitution to provide for consequentiaeniority in the casef promotion by virtue ofrule of
reservation. It is also necessary to givetrospective effect to the proposedconstitutional amendment to Article
16(4A) with effect from the date of coming into force ddrticle 16(4A) itself, that is, from the tvday of June, 1995.

3. The Bill seeks to achieve thedoresaid objects.

THE CONSTITUTION (EIGHFYH AMENDMENT) ACT, 200he following Act of Parliament receivethe
assent of the President on the 4th JanuaB002 and is published for gener@&formation:- An Act further to amend
the Constitution of India. BE it enacted by Parliament in the Fifsgcond Year of the Republic of Indiafaows:-

1. Short title and commencement.
(1) This Act may be called the Constitutiflightyfifth Amendment) Act, 2001.

(2) It shall be deemed to have come inforce on the 17th day of June 1992. Amendment of Article 16.

In Article 16 of the Constitution, in clause (4A), for thveords "in matters of promotion to any a&$s", the
words "in matters of promotion, withconsequential seniority, to any class" shall kebstituted." Reading the
Constitution (Seventpeventh Amendment) Act, 1995 with the Constitution (EighBifth Amendment) Act, 2001,
clause (4A) of Aicle 16 now reads as follows'(4A) Nothing in this article shall prevent th8tate from making any
provision for reservation in matters of promotion, witttonsequential seniority, to any class or classéposts in the
services under the State ifavour of the Scheduled Castes and tBeheduled Tribes which in the opinion of tis¢ate
are not adequately represented in thgervices under the State."

The question in the present case concerns the widfithe amending powers of the Parliamerithe key issue
is whether any constitutional limitation mentioned iArticle 16(4) and Article 335 stand obliterated by tladove
constitutional amendments.In R.K. Sabharwal8, the issue was concernamgeration of roster system. This court
stated that the entire cadre strength should be taken into account tetermine whether reservation up to the
required limit has been reached. It was held that if the rostempigepared on the basis of the cadre strength, that by
itself would ensure that thereservation would remain withinthe ceilinglimit of 50%. In substance, the court said
that in the case of hundregoint roster each post getsnarked for the category of candidate to be appointedainst
it and any subsequent vacancy has to be fitbgdthat category candidate alone (replacement theory).

The question which remained in controversiipwever, was concerning the rule of ‘caifigrward’. In Indra
Sawhney5 this court held that the number @fcancies to be filled up on the basis ofaestion in a year including
the 'carryforward' reservations should imo case exceed the ceilidignit of 50%.

However, the Government found that totakservation in a year for SCs, STs and OBCs comtwgether had
already reached 49=% and if thelgment of this court in Indra Sawhney5 had to be appliedé&came difficult to fill
"backlog vacancies". According the Government, in some cases the total of the curremd backlog vacancies was
likely to exceed the ceilindimit of 50%. The=fore, the Government inserted claugéB) after clause (4A) in Article 16
vide the Constitution(EightyFirst Amendment) Act, 2000.

By clause (4B) the "carfgrward"/"unfilled vacancies" of a year is kept out and excluded from theerall
ceilinglimit of 50% reservation. The clubbing tife backlog vacancies with the current vacancies stasegregated
by the Constitution (Eightizirst Amendment) Act, 2000. Quoted hereinbelow is the Statement @fbjects and
Reasons with the text of the Coitstion (EightyFirst Amendment) Act, 2000:

"THE CONSTITUTION (EIGHTY FAREENDMENT) ACT, 20Q@ssented on 9th June, 2000 and came into
force 9.6.2000)

STATEMENT OF OBJECTS AND RERSDNG August 29, 1997, the vacanciesserved for the Scheded
Castes and theScheduled Tribes, which could not be filled bp direct recruitment on account of nemvailability of
the candidates belonging to theScheduled Castes or the Scheduled Tribegre treated as "Backlog Vacancies".
Thesevacanciesvere treated as a distinct group angere excluded from the ceiling of fifty per cenéservation. The
Supreme Court of India in itsidgment in the Indra Sawhney versus Uniofindia held that the number of vacancies



to be filled up on the basis wéservations in ayear including carried forward reservatiorshould in no case exceed
the limit of fifty per cent. As total reservations in a year for tf8cheduled Castes, the Scheduled Tribes tnedother
Backward Classes combined togethbad ateady reached fortynine and a half percent and the total number of
vacancies to befilled up in a year could not exceed fifty peent., it became difficult to fill the "Backloyacancies"
and to hold Special RecruitmenDrives. Therefore, to impleemt the judgment of the Supreme Court, an Official
Memorandum dated August 29, 1997 wassued to provide that the fifty per cent limishall apply to current as well
as "BacklogVacancies" and for discontinuation of th8pecial Recruitment Driv&ue to the adverse effect of the
aforesaid order dated August 29, 1997, variouzrganisations including the Members d?arliament represented to
the central Government for protecting the interest of theScheduled castes and the Scheduled Trib&she
Government, after considering variousepresentations, reviewed the position and hacided to make amendment
in the constitution so that the unfilled vacancies of year, which are reserved for being filled up that year in
accordance with any prasion for reservation made under clause (4) or clau@g) of Article 16 of the Constitution,
shall be considered as a separate class of vacanciebddilled up in any succeeding year or yeansd such class of
vacancies shall not beconsidered togther with the vacancies of theyear in which they are being filled up for
determining the ceiling of fifty percentreservation on total number of vacancies tifat year. This amendment in the
Constitution would enable the State to restore the positicas was prevalent before august 29, 199Te Bill seeks to
achieve the aforesaiabject.

THE CONSTITUTION (EIGHRSTAMENDMENT) ACT, 20@Gsented on 9th June, 2000 and came ifdoce
9.6.2000)An Act further to amend the Constitution dhdia.BE it enacted by Parliament in the Fiftyst Year of the
Republic of India as follows:

1. Short title: This Act may be called ti@onstitution (Eightyirst Amendment) Act,2000.

2. Amendment of Article 16: In Articl&é6 of the Constitution, afteclause (4A), thefollowing clause shall be
inserted, namely: "(4B) Nothing in this Article shall preverihe State from considering any unfilledacancies of a
year which are reserved fobeing filled up in that year in accordance widny provisiorfor reservation made under
clause (4) or clause (4A) as a separate classmoéncies to be filled up in any succeediyepr or years and such class
of vacancies shalhot be considered together with the vacancied the year in which they are beinfgled up for
determining the ceiling of fifty per centeservation on total number of vacancies thfat year.

" The Constitution (Eightlfirst Amendment) Act2000 gives, in substance, legislative assent to jigment
of this Court in R.K. SabhaiB. Once it isheld that each point in the roster indicates a post whigh falling vacant
has to be filled by the particulacategory of candidate to be appointed against it and asupsequent vacancy has to
be filled by that categorycandidate abne then the question of clubbing thenfilled vacancies with current vacancies
do not arise. Therefore, in effect, Article 16(4B) grants legislatassent to the judgment in R.K. Sabharwal8. If it is
within the power of the State to make reservatithen whether it is made in one selection or deferred selectioiss,
only a convenient method of implementation as longitigs post based, subject to replacement theory and witllire
limitations indicated hereinafter.

As stated above, clause (M&f Article 16 is carvedut of clause (4) of Article 16. Clause (4A) providerefit
of reservation in promotion only to SCs and STs. the case of S. Vinod Kumar and another v. Uniorinafia and
others this court held that relaxation ofjualifying marks and standards of evaluation in mattes$ reservation in
promotion was not permissible undefrticle 16(4) in view of Article 335 of the Constitutioithis was also the view in
Indra Sawhney5.

By the Constitution (Eight§econd AmendmentAct, 2000, a proviso was inserted at the end of Arti8R5 of
the Constitution which reads as undéProvided that nothing in this article shgtirevent in making of any provision in
favour of the members of the Scheduled Castes and tBeheduled Tbes for relaxation in qualifyingnarks in any
examination or lowering thestandards of evaluation, for reservation matters of promotion to any class or classes of
services or posts in connection with the affaicf the Union or of a State."Thisproviso was added following the
benefit of reservation in promotion conferred upon SCs and &lbge. This proviso was inserted keeping in mind the
judgment of this court in Vinod Kumar21 which took thkiew that relaxation in matters of reservatioan promotion
was not permissible under Article 16(4) in viefithe command contained in Article 335. Onceeparate category is
carved out of clause (4) of Article 16hen that category is being given relaxation in matters w#servation in
promotion. The proviso is confined to S@sd STs alone. The said proviso is compatible withdtlgeme of Article
16(4A).



INTRODUCTION OF "TIME" FACTOR IN VIRRTOELE 16(4B):

As stated above, Article 16(4B) lifts the 50% capcamry-over vacanciegbacklog vacancies). The ceilifignit
of 50% on current vacancies continues to remaiim. workingout the carryforward rule, two factors arerequired to
be kept in mind, namely, unfilled vacanciasd the time factor. This position needs to beksxned. On one hand of
the spectrum, we have unfilledacancies; on the other hand, we have a tispgead overnumber of years over which
unfilled vacancies are sought be carriedover. These two are alternating factors anitherefore, if the cding-limit
on the carryover of unfilled vacancies is removed, the other alternative tifeetor comes in and in that event, the
time-scale has to beémposed in the interest of efficiency in administration asandated by Article 335. If the time
scaleis not kept then posts will continue to remain vacant for yearsyhich would be detrimental to the
administration.

Therefore, in each case, the appropriate Government millv have to introduce the timeap depending upon
the fact-situation.

What i stated hereinabove is borne olity Service Rules in some of the States where the €awsr rule does
not extend beyond three years.

WHETHER IMPUGNED CONSTITUTI®NENDMENTS VIOLATES THE PRINCIPLE OFTBRAKRICUREThe
key question which arigein the matter of thechallenge to the constitutional validity of the impugneanending Acts
is - whether the constitutional limitationson the amending power of the Parliament are obliteratég the impugned
amendments so as to violate the bagtructure of the Constitution.

In the matter of application of the principle of basistructure, twin tests have to be satisfied, namely, the
‘width test' and the test of 'identity'. As stated hereinabove, the concept of the 'catalp’ rule and 'conseqential
seniority' are not constitutionalrequirements. They are not implicit in clauses (1) andg#frticle 16. They are not
constitutional limitations. They are concepts derived from service jurisprudencélhey are not constitutional
principles They are notaxioms like, secularism, federalism etc. Obliterationtltoése concepts or insertion of these
concepts do notchange the equality code indicated by Articles 14, 15 a6dof the Constitution. Clause (1) of Article
16 cannot prevent the State from taking cognizance of theompelling interests of backward classes in the society.
Clauses (1) and (4) of Article 16 are restatements ofthiaciple of equality under Article 14. Clause (4)Aoficle 16
refers to affirmative action byvay of reservation. Clause (4) of Article 16, however, states tkta appropriate
Government is free to provide foreservation in cases where it is satisfied on the basisqofntifiable data that
backward class is inadequatelsepresented in theservices. Therefore, in every casghere the State decides to
provide for reservation there must exist two circumstances, namely, 'backwardnesgnd '‘inadequacy of
representation’. As stated abovequity, justice and efficiency are variable factoihiesefactors are contexspecific.
There is no fixed yardstick taentify and measure these three factors, it will depeod the facts and circumstances
of each case. These athe limitations on the mode of the exercise of power bHye State. None of these limitations
have been removed by the impugned amendments. If the concerned Statiils to identify and measure
backwardness, inadequacgnd overall administrative efficiency then in that evethie provision for reservation would
be invald. These amendments do not alter the structure of Articles 14, Hnd 16 (equity code). The parameters
mentioned in Article 16(4) are retained. Clause (4A) is derived fidause (4) of Article 16. Clause (4A) is confined to
SCs and STs alone. Tiefore, the present case does nothange the identity of the Constitution. The word
"amendment" connotes change. The question iswhether the impugned amendments discard the original
constitution. It was vehemently urged on behalf of theetitioners that the Statement of Objects and Reasons
indicate that the impugned amendments have be@nomulgated by the Parliament to overrule the decision this
court. We do not find any merit in this argumentUnder Article 141 of the Constitution the @rouncement of this
court is the law of the land. The judgments of thisurt in Virpal Singhl, Ajit Singh ()2 , Ajit Singh @8 Indra
Sawhney5, were judgments delivered by tluisurt which enunciated the law of the land. It is that laviichis sought
to be changed by the impugnedonstitutional amendments. The impugnembnstitutional amendments are enabling
in nature. Theyleave it to the States to provide for reservation. It is wadittled that the Parliament while enacting a
law does not provide content to the "right". The content is provided ltge judgments of the Supreme Court. If the
appropriate Government enacts a law providing for reservatiovithout keeping in mind the parameters in Article
16(4) and Article 335 then tis court will certainly set asideand strike down such legislation. Applying the "width
test”, we do not find obliteration of any of theonstitutional limitations. Applying the test of “identitywe do not
find any alteration in the existing struate of the equality code. As stated above, none of the axidike secularism,
federalism etc. which are overarchingrinciples have been violated by the impugnembnstitutional amendments.



Equality has two facets "formal equality" and "proportionhequality”. Proportional equality is equality "in fact"

whereas formal equality is equality "in law". Formal equality exists in tRelle of Law. In the case of proportional
equality the State is expected to take affirmative steps in favourdi$advantaged sections of the society within the
framework of liberal democracy. Egalitarian equalitpisportional equality.

The criterion for determining the validity of a law ithe competence of the lawnaking authority. The
competence of thedw-making authority would dependon the ambit of the legislative power, and the limitations
imposed thereon as also the limitations on mode afxercise of the power. Though the amending power in
Constitution is in the nature of a constituent power amtiffers in content from the legislative power, thimitations
imposed on the constituent power may bgubstantive as well as procedural. Substantiveitations are those which
restrict the field of the exercise of the amending power. Procedumalitations on the other hand are those which
impose restrictionswith regard to the mode of exercise of the amendippwer. Both these limitations touch and
affect the constituent power itself, disregard of which invalidates ixercise. [See: KihotHollohan v. Zachillhu &
Others ]. Applying the above tests to the present case, theieno violation of the basic structure by any of the
impugned amendments, including the Constitutio(EightySecond) Amendment Act, 2000. Theonstitutional
limitation under Article 335 is relaxed andhot obliterated. As stated above, be it reservation @valuation,
excessiveness in either would resultwiolation of the constitutional mandate. This exercisegwever, will depend on
facts of each case. bur view, the field of exercise of the amending power is retainedthg impugned amendments,
as the impugnedamendments have introduced merely enabling provisidiexause, as stated above, merit, efficiency,
backwardnessand inadequacy cannot be idefied and measured invacuum. Moreover, Article 16(4A) and Article
16(4B) fallin the pattern of Article 16(4) and as long as tharameters mentioned in those articles are compligith
by the States, the provision of reservation cannot faeilted. Articles 16(4A) and 16(4B) are classificatiavithin the
principle of equality under Article 16(4).

In conclusion, we may quote the words &ubenfeld: "ignoring our commitments may make ustionale but
not free. It cannot make usnaintain our onstitutional identity".

ROLE OF ENABLING PROVISIONS IN THE CONARXICLE 14:

The gravamen of Article 14 is equality of treatmentArticle 14 confers a personal right by enacting a
prohibition which is absolute. By judicial decisions, ttectrine of classification is read into Article 14. Equality
treatment under Article 14 is an objective test. Itrist the test of intention. Therefore, the basic principlederlying
Article 14 is that the law must operate equallgn all personaunder like circumstances. [Emphasadded]. Every
discretionary power is not necessaritjiscriminatory. According to the Constitutional Law loflia, by H.M. Seervai,
4th Edn. 546, equality is natiolated by mere conferment of discretionary powslt.is violated by arbitrary exercise
by those on whom it iconferred. This is the theory of 'guided power'. Tthisory is based on the assumption that in
the event of arbitrary exercise by those on whom the powercgnferred would be correctetly the Courts. This is the
basic principle behind the enabling provisions which aimecorporated in Articles 16(4A) and 16(4B). Enabling
provisions are permissive in nature. They are enacted lialance equality with positive discrimination. The
constitutional law is the law of evolving concepts. Soofehem are generic others have to be identified amdlued.
The enabling provisions deal with the concepthich has to be identified and valued as in the caseofess vis-vis
efficiency wiich depends on the faesituation only and not abstract principle of equality Article 14 as spelt out in
detail in Articles 15 and 16.Equality before the law, guaranteed by the first part Afticle 14, is a negative concept
while the second paris a positive concept which is enough to validate equalizingasures depending upon the fact
situation. It is important to bear in mind the nature otonstitutional amendments. They are curative by nature.
Article 16(4) provides for reservation fdvackward classes in cases of inadequate representation in public
employment. Article 16(4) is enacted as a remedy for feest historical discriminations against a social cla3he
object in enacting the enabling provisions likkrticles 16(4), 1@'A) and 16(4B) is that the State ampowered to
identify and recognize the compellingnterests. If the State has quantifiable data to sholbackwardness and
inadequacy then the State can makeservations in promotions keeping in mind maintenaneckefficiency which is
held to be a constitutional limitatioron the discretion of the State in making reservationiadicated by Article 335.
As stated above, the concepts efficiency, backwardness, inadequacy of representatase required to bedentified
and measured. That exercisgepends on availability of data. That exercise dependsnamerous factors. It is for
this reason that enablingorovisions are required to be made because eammpeting claim seeks to achieve certain
goals. Hw best one should optimize these conflicting claims can onlydome by the administration in the context of
local prevailing conditions in public employment. Thisasiply demonstrated by the various decisions of tidsurt



discussed hereinabove. harefore, there is a basidifference between 'equality in law' and 'equality in fadiSee:
'Affirmative Action' by William Darity). If Articles6(4A) and 16(4B) flow from Article 16(4) and if Artidle(4) is an
enabling provision then Articles (@A) and 16(4B) are also enabling provisions. As long asbiinendaries mentioned

in Article 16(4), namelybackwardness, inadequacy and efficiencyagfiministration are retained in Articles 16(4A) and
16(4B) as controlling factors, we cannot attribei constitutional invalidity to these enabling provisions. However,
when the State fails to identify and implement the controllinigctors then excessiveness comes in, which is to be
decided on the facts of each case. In a given case, wbgoessigness results in reverse discrimination, tH@ourt
has to examine individual cases and decide thatter in accordance with law. This is the theory'gdiided power'.

We may once again repeat that equalifg not violated by mere conferment of poweut it is breached by
arbitrary exercise of the power conferred.

APPLICATION OF DOCTRINE OF "GUIDED PARIERLE 335 :

Applying the above tests to the proviso to Articlé335 inserted by the Constitution (EigkBecond
Amendment) Act, 2000, wenfil that the said proviso hasa nexus with Articles 16(4A) and 16(4B). Efficiency in
administration is held to be a constitutional limitation che discretion vested in the State to provide foeservation
in public employment. Under the proviso tarticle 335, it is stated that nothing in Article 335 shaitevent the State
to relax qualifying marks or standard¥ evaluation for reservation in promotion. This provisoalso confined only to
members of SCs and STs. Tisviso is also confeing discretionary power on theState to relax qualifying marks or
standards of evaluation. Therefore, the question before us isvhether the State could be empowered to relax
qualifying marks or standards for reservation in matters @romotion. Inour view, even after insertion of this
proviso, the limitation of overall efficiency in Article 335 not obliterated. Reason is that "efficiency” is variable
factor. It is for the concerned State to decide in a giese, whether the overall éfiency of the system isffected
by such relaxation. If the relaxation is sacessive that it ceases to be qualifying marks tleentainly in a given case,
as in the past, the State is freeot to relax such standards. In other cases, the Staty evolve a mechanism under
which efficiency, equityand justice, all three variables, could be accommodatédoreover, Article 335 is to be read
with Article 46 whichprovides that the State shall promote with special cahe educational and economiaterests
of the weaker sections of the people and in particular of the scheduleaistes and scheduled tribes and shall protect
them from social injustice. Therefore, where the State fincampelling interests of backwardness and inadequacy, it
may relax the qualifying marks for SCs/STs. Thes@pelling interests however have to be identified yeighty and
comparable data.Iln conclusion, we reiterate that the object behintthe impugned Constitutional amendments is to
confer discretion on theState to make reservations for SCs/Smgpromotions subject to the circumstances and the
constitutional limitations indicated above.

TESTS TO JUDGE THE VALIDITY OF THE IMBUSNERCTS:

As stated above, the boundaries of the width of tipwer, namely, the ceilingmit of 50% (the numerical
benchmark), the principle of creamy layer, the compellingeasons, namely, backwardness, inadequacy of
representation and the overall administrative efficien@re not obliterated by the impugned andments. At the
appropriate time, we have to consider the law as enactadvarious States providing for reservation if challengéd.
that time we have to see whether limitations on thexercise of power are violated. The State is freest@rci® its
discretion of providing for reservation subjedb limitation, namely, that there must exist compellingeasons of
backwardness, inadequacy of representationa class of post(s) keeping in mind the oveealministrative efficiency.

It is madeclear that even if theState has reasons to make reservation, as stated abouwbgeiimpugned law violates
any of the above substantivdimits on the width of the power the same would be liabte be set asideAre the
impugned amendments making amrdoad into the balance struck by the judgment of this court the case of Indra
Sawhneyb5: Petitioners submitted that equality has beerecognized to be a basic feature of our Constitution. To
preserve equality, a balance was struck in Indawhne$ so as to ensure that the basic structure Afticles 14, 15
and 16 remains intact and at the santeme social upliftment, as envisaged by the Constitutiaiood achieved. In
order to balance and structure theequality, a ceilindimit on reservatim was fixed at 50% othe cadre strength,
reservation was confined to initiatecruitment and was not extended to promotionPetitioners further submitted
that in Indra Sawhney5,vide para 829 this Court has held that reservation pnomotion was notsustainable in
principle. Accordinglypetitioners submitted that the impugned constitutionamendments makes a serious inroad
into the said balance struck in the case of Indra Sawhney5 whprotected equality as a basic feature of our
Constituton. We quote hereinbelow paragraph 829 of the majoritydgment in the case of Indra Sawhney5 which
reads asfollows: "829.






